State of New Jersey

JON 8. CoRZINE OFKICE OF THE ATTORNEY (JENERAL ZULIMA V. FARBRER
Coveraor DEPARTMENT oF Law ann PuBLIC SAFETY Attorney Gepersl
Drvisroy oF Law
26 MARKTT STREET
PO Box 112
TreEnTON, NI 0BE8E5-0112

Maw 17, 2006

Falph I. Lancaster, Jr., Esq.
Pierce Atwood, LLP
One Monument Square
Portland, Maine 04101
Re: New Jersey v. Delaware, No. 134, Original
Motion te Quash, or in the Alternative for a
Protective Order, of BP Amcerica, Inc.
and Five Affiliates
Dear Mr. Lancaster:

Plaintiff State of New Jersey respectfully submits this
letter and the attached Declarations of Gerard Burke, Assistant
Attorney General, and William Andersen, Deputy Attorney General, to
address the common interest and work product privileges asserted by
BP America, Inc. and its affiliates (*BP*} in response to subpoenas
issued by defendant State of Delaware and in EP’'s Motion to Quash,
in Part, Subpoenas, or, in the Elternative, for a Protective Order.

As aroued by New Jersev in its pending Moticon to Strike,

discovery concerning BP‘s pending project should be precluded,

becausge information akbout the project is not relevant to
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determining the parties’ rights under the Compact of 19205, the
matter at issue in this came. In addition, New Jersey concurs that
the work product and common interest privileges also preclude
dizscovery of New Jersey’'s work product, or communications with BF
concerning this litigation or the Compact of 1%05. Therefore, if.
the Special Master does not preclude this discovery as a result of
New Jersey’'s Motion to Strike, he should preclude discovery of the
communications sought by Delaware on the basis of privilege.
Delaware hag asserted it served the subpeoenas based on
its contention that New Jersey may not ke the real party in
interest in this case. However, as argued in New Jersey's Motion to
Strike, this issue is completely deveid of merit, and Delaware
should be precluded from pursuing it. New Jersey’'s view that
Brticle VII of the Compact precludes Delaware from exercising
riparian Jjurisdiction over improvements appurtenant to the New
Jersey shoreline within the Twelve Mile Circle predates this
litigation and the BP application to construct a ligquified natural
gas plant and related pier. As set forth in the attached
Declaration of Deputy Attornay General William Andersen, Depﬁty
zndersen has provided legal advice to New Jersey’s Bureau of
Tidelands, which iz the New Jersey governmental entity responsible

for conveying riparian grants, leases and licenses to ownerg of

waterfront property in New Jersey, since 1%81. Deputy Andersen has
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been aware of and familiar with the Compact of 1205, as it pertains
to the exercisze of riparian jurisdiction, for many years.

In 2004, as counsel for the Bureau of Tidelands, Deputy
Andersen became aware of BP‘s proposed project and conferrad with
the Bureau of Tidelands and with counsel for BP regarding the
project and the riparian instruments it would require. Deputy
Anderzen’s diacussions with BPF included discussion of the Compact
of 1905 and of Deputy Andersenfs view that the Compact does not
give Delaware jurisdiction to regulate or convey riparian rights on
the New Jersey, or easterly, side of the Delaware River.

In February 2005, Delaware denied a permit for the
proposed BEP project. To New Jersey’s knowledge, this was the first
time that Delaware had purported to veto a project on the New
Jersey shoreline within the Twelwve Mile Circle.

Following Delaware’s exercise of jurisdicticon over the EP
project, which New Jersey viewed as a wviclation of its Compact
rights, Deputy Andersen conferred with counsel for BP regarding the
protection of New Jersey’s Compact rights, In addition, Assistant
Attorney General Gerard Burke conferred with upper management
within the Attorney General’s office, the 0Office of Counsel to the
Governor, and with Stuart Raphael, current ccunsel for BP. At that

time, New Jersey was considering retaining Mr. Raphael te assist in

the asgertion of New Jersey’s Compact rights, based on his prior
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experience in the Virginia v. Maryland original action that also
invelved riparian rights and an interstate compact.

Although it was determined that New Jeraey would not
retain Mr. Raphasl as counszel, counsel for New Jersey and Mr.
Faphasl agreed to sghare work product to further New Jersey’s
aggertion of its righte under Article VII of the Compact. Because
New Jersey anticipated litigation to vindicate its Compact rights,
and MNew Jersey and BP had a common legal interest that New Jersey
prevail in asserting those rights, <ounsel fully expected that
their work product, cowmmunications, and exchanges of work product
were and would remain confidential., Thus, New Jersey never
intended that any of its work product, or the woerk preoduct
generated through its exchanges with BP, would become available to
Del aware.

Based on these circumstances and on the work product and
common interest privileges, work product and communications between
BP and New Jersey related to this litigation and to the Compact are
not subject to discovery by Delaware, even 1f it is assumed that
the communications are relevant to a bona fide issue in this case.
The work product privilege protects from discovery an attorney’s
mental impressions, conclusiens or legal thecries, allowing the
attorney to work with a degree of privacy. Upjohn Co. v. United

States, 449 U.S. 383, 399-400 {1%81). The work product privilege is
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not lost when work product is shared by parties with a common
interest or when work product is generated through such an
arrangement, because there is no intent or expectation that the
materials exchanged will be provided to the parties’ adversary.
United States v. American Telephone & Telegraph Co., 642 F. 2d
1285, 1299 (D.C. Cix. 1980;}.

The common interest privilege precludes the diaclosure to
third persens of information that otherwise would be privileged,
wharae counsel for clients with a common intereszst have agreed to
exchange information concerning the matter. Restatement 3d of the
Law CGoverning Lawyers, §76. The purpose of the common interest
privilege is to allow persons with a commen interest to share
information, without destroying the attorney-client or work product
privileges held by either person. Cavalleri v. United Stateg, 284
F. 3d 238, 250 ({1 gir. 2002); Transmirra Products Corp. V.
Monsanto Chemical Co., 26 F.R.D. 572, 577 (8.D.N.Y. 1360}; In re
Sunrise Sec. Lit., 130 F.R.D. 560, 583 (E.D. Pa. 1285}.

The commen interest privilege applies to the work preoduct
produced and exchanged between counsel for New Jersey and counsel
for BP. The privilege applies zo long as the transferor and the
transferee of the Iinformation anticipate litigation against a
common adversary on the same izsue, and therefore have an interest

in sharing work product on that issue. The privilege is not limited
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to co-parties or to persons whose interests are identical. United
States v. Amerlcan Telephone and Telegraph Co., 642 F 2d 1285, 1253
(D.C. Cir. 19B0). See also Eisenberg v. Sagnon, 766 F. 2d 770, 787-
88 (3d Cir. 1985); Schachar v. american Academy of Opthamology, 106
F.R.D. 187, 191 (D.C. N. Ill. 1985). Moreover, a governmental
entity has the same entitlement as any other party to assistance
from those sharing common interests. American Telephone and
Telegraph Co., €42 F. 2d at 1300.

Here, New Jarsey anticipated litigatien teo protect ita
rights under the 1905 Compact. Its work product prepared in
anticipation of litigation is not discoverable. Moreover, BPF and
New Jersey have a common interest in the protection of New Jersey's
rights under the Compact of 1905, and agreed to share work product
related to the Compact and to New Jarsey's assertion of iltsg Compact
rights. New Jersey clearly has a sovereign interest in protecting
and asserting its jurisdiction, while BP has an interest in its
right, under the Compact, to make application only to New Jersey.
Delaware is not entitled to discover the privileged information or
protected work product that was produced or exchanged as a result
of the understanding between counsel based on this common interest.

Counsel for New Jersey and for BP intended and reascnably

expected that work product and exchanges of work product would

remain confidential, would not be shared with Delaware, and would
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remain privileged. That expectation must be protected. Rather than
gaining through discovery access to the privileged work product
that was prepared and exchanged in anticipation of litigatiecm,
Delaware should be reguired to conduct its own legal and historical
research on the substantive Compact issues in dispute.

Delaware has suggezted that becauze counsel for New
Jersey and current counsel for BP agreed to share work product
related to New Jersey’s Compact rights, the real party in interest
in this litigation is BP, not New Jersey. Delaware algo has
suggested that it must have access to the privileged work product
produced and exchanged by counsel, in order to prove its real party
in interest theory. Delaware’s suggestions are entirely baszeless,
and must be flatly rejected.

As MNew Jersey explained in ite filings in the Supreme
Court, New Jersey filed this action to protect its rights under
Article VII of the Compact. Ih New Jersey’'s view, Article VII
plainly does not allow Delaware teo datermine what improvements
appurtenant to New Jersey’s shoreline are appropriate, and thereby
te dictate what development may or may not occur on the New Jersey
waterfront. The Compact provided that the right of riparian
jurisdiction would belong to New Jersey, not to any private entity.

Consecuently, New Jersey clearly is the real party in interest, and

clearly had the right to bring this original action to protect its
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jurisdiction. Moreover, noe other farum would have allowed New
Jersey to press ltsg case directly against Delaware.

Delaware’s efforts to diwvert attention from the
substantive issues in this case, and apparent desire to protract
this litigation by seecking privileged documents, sghould not be
countenanced. Accordingly, the Special Master should enter an
order precluding discovery directed at the non-issue of whether New
Jersey 1s the real party in incerest, and protecting the privileged

materizgls and communications exchanged.

Fespectfully submitted,

ZULIMA V. FAREER
ATTORNEY GENERAL CF NEW JERSEY

Ry:_ Aak Mty

Rachel Horowitz
Deputy Attorney General

¢: David Frederick, Eafg.
C.J. S5eitz, Esdq.
Stuart Eaphael, E=g.
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In The
Supreme Court of the United States

STATE OF NEW JERSEY,
Plaintiff,
v,
STATE OF DELAWARE,
Defendant.

Before the Special Master
the Hon. Ralph L. Lancaster, Jr.

DECLARATION OF GERARD BURKE

1, Gerard Burke, declare that the following facts are true to the best of my knowledge,
information, and belief: :

1. Tam an Assistant Attorney General of the State of New Jersey, and of counsel in
this mattcr.

2. I first became involved in this matter in January, 2005, At that time, ] was
informed that the State of Delaware was exercising jurisdiction over the BP Crown
Landing liquefied natural gas plant project, nolwithstanding New Jersey’s riparian

jurisdiction under Article VII of the Compact of 1905. In February, 2005, Twas
informed that Delaware had denied the project. Subsequently, T became aware that

Delawarc was asserting junsdiction over other projects appurtenant to the New

Jersey shoreline, including projects by the E.I. Bupont de Nemours Company and by




Fenwick Commons, LLC.

3. In February and March 2005, I conferred with upper management within the
Attorney General's office and the Office of Counsel to the Governor of New

Jersey 10 determine how New Jersey would respond to Delaware’s actions to protect
New Jersey’s interests and Compact nights. Tn addition, starting in March, 2005, we
also conferred with Siuart Raphael, Esq. At that time, New Jersey was considering
retaimng Mr. Raphael to assert its Compact rights, in light of his experience in the
Firginia v. Maryland original action that also involved riparian rights subject to an
mterstate compact.

4. The Governor of New Jersey and the Attorney General decided to reopen or file
an onginal action against Delaware (o asserl New Jersey’s rights under the Compact.
The Statc of New Jersey decided not to retain Mr. Raphael in this action. Mr.
Raphael then was retained by BP.

5. When New Jersey decided that it would not retain Mr. Raphael and he was
retained by BP, we asked tum if he would continue to share altorney work product
with New Jersey. Mr, Raphael agreed. Based on the commeon legal inferest shared by
BP and New Jersey in fully protecting New Jerscy’s riparian jurisdiction pursuant te
Article VI of the Compact, we expected that our prior discussions and future
exchanges of work product would remain confidential and would not be subject to

disclosure through discovery.

I declare under penalty of perjury of the laws of the United States that the foregeing

facts are true and comect.




Executed on: May 17, 2006

QDG;MA /\':;) A g A
terard Burke




Na. 134, Original

In The
Supreme Court of the United States

STATE OF NEW JERSEY,
Plaintiff,
v.
STATE OF DELAWARE,
Defendant.

Before the Special Master
the Hon. Ralph I. Lancaster, Jr.

DECLARATION OF WILLIAM E. ANDERSEN

I, William E. Andersen, declare that the following facts are true to the best of my
knowledge, information and helief:

1. I am a Deputy Attorney General of the State of New Jersey and | have served in
that positien since August 1981, Since August 1981, T have been assigned by the
Attorney General to represent the State of New Jersey m its riparian interests. I do so
primarily as counse] to the Tidelands Resource Council, the State agency designated by
the Legislature with the responsibility of the stewardship of the State’s riparian lands.
N.J.Stat. Ann. § 12:3-12.1 (Supp. 1998). 1 have served as counsel te the Tidelands
Resource Council since Fehruary 1982,

2. 1 became aware of the Compact of 1905 and the Twelve Mile Circle in conjunction
wilh the efforts of New Jersey and Delaware to restore their boundary markers, Those
efforts began in 1985 and led to agreements between the two States in 1986, 2001 and
2005,



3. In 1992, I met with representatives of Keystone Urban Renewal Limited Partnership
in conjunction with its application for a licensc to occupy ripanan lands within the
Twelve Mile Circle. As counsel te the Tidelands Resource Council, it is my custom to
meet with dozens of applicants for tidelands licenses and conveyances each year.

4. Keystone advised me that it was applying for a Subaqueous Lands Leasc from
Delaware as well as for a New Jersey tidelands license. Keystone was aware that there
could be a dispute between New Jersey and Delaware on these issues, and it decided to
apply to both states in order not to be delayed while these matters were resolved. 1
advised Keystonc’s representatives that the Delaware lease would be a viclation of New
Jersey’s sovereignty, but that I could not stop Keystone [rom making the Delaware
application. The Keystone lease from the Siate of New Jersey is dated June 12, 1992, It
extends 1,600 feet outshore of the original mean high water ling into the Delaware River.
Tidelands Application No. 91-019{;, Liber F-8 page 79.

5. Sometime in February 2004, I similarly met with representatives of BP, Inc. and was
advised by them of BP"s plans for a liquified natural gas facility on the Delaware River in
Logan Towmship, Gloucester County, again within the Twelve Mile Circle. We
discussed the Compact of 1903, and I teok the position, as T had with Keystone, that
licensing picrs is part of the riparian jurisdiction awarded New Jersey in Article VII of
the Compact. N.J. Stat. Ann. § 52:28-41. As of February 2004, [ wag aware of the then
recent decision of Virginia v. Marvland, 540 U8, 56 (2003), primarily because of my
interest in State boundary disputes and my former involvement m New Jersey v. New
York, 523 1.8, 767 (1998), concerning New Jersey’s boundary on Ellis Island in New
York Harbor. We discussed the Virginia v. Marviand decision, which we agreed favored
New Jersey’s position with tespect to the 1905 Compact.

6. In November 2004, BP filed an application for a lease of New Jersey tidelands.
Crown Landing, L.L.C., Tideclands Application No. 04-0383-T. That application is still

pending.




7. TIn February 2005, counsel for BP, David Swayze, Esq., advised me of Delaware’s
exercise of jurisdiction over the BP project, and that Delaware had denied approval of the
project. Mr. Swayze supggested that counsel share information on the 1905 Compact
issue, in light of our agreement that Delaware’s exercise of jurisdiction was a violation of
that Compact, T agreed that sharing information i light of this common interest would
be appropriate. I reasonably expected that any subsequent communications with BP
counsel regarding the Compact and New Jersey's assertion of its rights under the

Compact would remain confidentiai.

[ declare under penalty of perjury of the laws of the United States that the foregeing facts

are true and correct.

Executed on: May 17, 2006,

Ao & Qo

William E. Andersen
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In The
Supreme Court of the United States

STATE OF NEW JERSEY,
Platntiff,
W,
STATE OF DELAWARE,
Defendant.

Before the Special Master
the Hon. Ralph I, Lancaster, Jr.

CERTIFICATE OF SERVICE

The undersigned hereby certifics that on the 17" day of May 2006, counsel for the
State of New Jersey caused New Jersey’s Letter re Motion lo Quash, Declaration of
Gerard Burke, and Declaration of William E. Andersen, to be served upon counsel for the
State of Delaware and counsel {or BP America, Inc. in the manner indicated below:

BY FLECTRONIC MAII. AND
THREE COPIES BY FIRST CLASS MAIL

David C. Frederick, Ezq.

Kellogg, Huber, Hansen, Todd, Evans & Figel, PLLC
1615 M Strest, NW

Suite 400

Washington, DC 20036

Email: dfrederick{@khhte com




BY ELECTRONIC MAIL AND
TWOQ COPIES BY FIRST CLASS MAIL

Collins JI. Seirz, Esq.

Connolly Bove Lodge & Hutz, LLP
The Nemours Buildmg

1007 Neorth Orange Street

Suite 878

Wilmington, DE 19801

Email: cseitzfmeblh.com

BY ELECTRONIC MAIL AND
TWO COPIES BY FIRST CLASS MAIL

Stuart Raphael, Esq.

Hunton & Williams LLF

1751 Pinnacle Drive, Suitc 1700
McLean, VA 22102

Email: sraphael@hunton.com

ZuLiMa V. FARBER
Allorney General of New Jersey

“oa MM
By Rachel ], Horowitz
Barbara L. Conklin
Dceputy Attomeys General

Richard J. Hughes Justice Complex
25 West Market Street

P.O.Box 112

Trenton, New Jersey 08625
{609)984-6811




